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MOUNTAIN HELICOPTERS, 
INC. FOR REHEARING 
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No. 870511-CA 
Supreme Cour t 
No. 870265 
P r i o r i t y No. 14b 
P u r s u a n t t o R u l e 35 of t h e R u l e s of t h e Utah C o u r t of 
A p p e a l s , Rocky M o u n t a i n H e l i c o p t e r s , I n c . , t h r o u g h c o u n s e l , 
p e t i t i o n s t h i s c o u r t fo r r e h e a r i n g on t h e g r o u n d s t h e c o u r t has 
o v e r l o o k e d or m i s a p p r e h e n d e d p o i n t s of law or f a c t a s o u t l i n e d 
h e r e a f t e r . T h i s p e t i t i o n s p e c i f i c a l l y s e e k s r e v i e w of t h e 
c o u r t ' s O r d e r , r e v e r s i n g t h e t r i a l c o u r t , t h a t " S m i t h was 
e n t i t l e d t o t h e 1 1 , 4 4 5 s h a r e s of s t o c k t o p l a c e him in t h e 
p o s i t i o n he would have o c c u p i e d bu t for Rocky M o u n t a i n ' s b r e a c h . " 
1 
STATEMENT OF FACTS 
The f o l l o w i n g f a c t s , found by t h e t r i a l c o u r t a n d / o r no ted 
by t h e Cour t of Appea l s in i t s o p i n i o n , a r e r e l e v a n t for p u r p o s e s 
of t h i s p e t i t i o n : 
1. I n F e b r u a r y 1 9 8 4 , R o c k y M o u n t a i n , t h r o u g h i t s 
P r e s i d e n t , James B. B u r r , and Mr. Smith ag reed upon t h e terras of 
a c o n s u l t i n g a g r e e m e n t , a s s e t f o r t h in a memo d r a f t e d by Mr. 
Smith and s i g n e d by bo th p a r t i e s . (See E x h i b i t 13 and O p i n i o n 
page 3) 
2 . As o u t l i n e d in t h e c o n s u l t i n g a g r e e m e n t , Mr. Smith 
r e s i g n e d as v i c e p r e s i d e n t of f i n a n c e of Rocky Mounta in to p u r s u e 
o t h e r c o m m i t m e n t s , h o w e v e r , he a g r e e d to c o n t i n u e to p r o v i d e 
c o n s u l t i n g s e r v i c e s t o R o c k y M o u n t a i n , s u m m a r i z i n g t h a t 
r e s p o n s i b i l i t y , in t h e memo to Mr. B u r r , a s f o l l o w s : " I would 
a c t a s an a g e n t of t h e company in i t s e f f o r t s t o r a i s e e q u i t y 
c a p i t a l a n d , a s n e e d e d , wou ld f u n c t i o n a s a f i n a n c i a l and 
c o r p o r a t e p l a n n i n g a d v i s o r to you and to t h e company in wha t eve r 
a r e a s you might s e e f i t . " (See E x h i b i t 13 and Opin ion page 3) 
3 . As p a r t of t h e F e b r u a r y 1984 ag reemen t and a s o u t l i n e d 
in a s e p a r a t e E s c r o w A g r e e m e n t , S m i t h a g r e e d t o p l a c e s t o c k 
c e r t i f i c a t e No. 103 fo r 1 1 , 9 4 5 s h a r e s in e s c r o w . The s t o c k had 
p r e v i o u s l y been i s s u e d to Mr. Smith in December of 1982 . (See 
E x h i b i t s 13 and 14 and Opin ion pages 2 and 3) 
4 . Both t h e c o n s u l t i n g and e sc row a g r e e m e n t s p r o v i d e d t h a t 
i f Rocky Mountain s o l d or t h e r e was a p u b l i c or p r i v a t e s a l e of 
e q u i t y f o r t h e company w i t h i n a y e a r , o r i f t h e r e were any 
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n e g o t i a t i o n s fo r such a s a l e of e q u i t y a t t h e end of t h e year 
which s u b s e q u e n t l y r e s u l t e d in t h e s a l e of t h e company or e q u i t y 
t h e r e o f , t h e s t o c k would r e v e r t t o Mr. S m i t h . If no s a l e 
o c c u r r e d , Rocky Mountain would be e n t i t l e d to t h e s t o c k . (See 
E x h i b i t s 13 and 14 and Opin ion page 3) 
5 . By l e t t e r d a t e d A p r i l 2 3 , 1984, James B u r r , on b e h a l f 
of Rocky Mountain H e l i c o p t e r s , I n c . , t e r m i n a t e d t h e c o n s u l t i n g 
a g r e e m e n t , s t a t i n g t h a t t h e t e r m i n a t i o n was b e c a u s e of S m i t h ' s 
" l a c k of a v a i l a b i l i t y a s a r e s u l t of o u t - o f - t o w n c o m m i t m e n t s . " 
(See Opinion page 3) 
6 . A p p r o x i m a t e l y 10 months l a t e r , on F e b r u a r y 1 5 , 1985 , 
Smith i n i t i a t e d an a c t i o n a g a i n s t Rocky M o u n t a i n H e l i c o p t e r s 
a l l e g i n g wrongful t e r m i n a t i o n . (See Opinion page 3) 
7 . F o l l o w i n g t r i a l , t h e t r i a l c o u r t c o n c l u d e d t h e 
c o n s u l t i n g ag reemen t had been w r o n g f u l l y t e r m i n a t e d o n l y a s i t 
r e l a t e d to Mr. S m i t h ' s r i g h t to a g a s o l i n e b e n e f i t and m e d i c a l 
and i n s u r a n c e e x p e n s e s t o have been s u p p l i e d by Rocky M o u n t a i n 
H e l i c o p t e r s , I n c . and awarded Smith damages w i t h r e s p e c t t h e r e t o . 
(See t r i a l c o u r t Memorandum D e c i s i o n - Record 299) 
8 . In a d d i t i o n , t h e t r i a l c o u r t c o n c l u d e d Rocky Mountain 
was e n t i t l e d to r e t u r n of 11 ,445 s h a r e s of s t o c k h e l d in e s c r o w . 
(See r e c o r d 299) The t r i a l c o u r t ' s c o n c l u s i o n w i t h r e s p e c t to 
t h e d i s p o s i t i o n of t h e s h a r e s of s t o c k was based in p a r t on t h e 
f o l l o w i n g f i n d i n g s of f a c t : (A) At no t i m e d u r i n g t h e o n e - y e a r 
p e r i o d of t h e e s c r o w ag reemen t d id Rocky Mountain H e l i c o p t e r s , 
I n c . s e l l any of i t s s t o c k or a s s e t s , nor d i d i t p a r t i c i p a t e in 
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a n y p u b l i c o r p r i v a t e s a l e o f i t s s t o c k o r t h e s t o c k of a n y 
s u b s i d i a r y . ( S e e F i n d i n g o f F a c t N o . 19 o f t h e c o u r t ' s 
M e m o r a n d u m D e c i s i o n - R e c o r d 2 9 7 ) (B) M r . S m i t h w a s n o t 
c o m p l e t e l y f r u s t r a t e d and p r e v e n t e d f rom f i n d i n g a b u y e r f o r t h e 
c o m p a n y w i t h i n t h e o n e - y e a r t i m e p e r i o d . ( S e e F i n d i n g of F a c t 
No. 29 of t h e c o u r t ' s Memorandum D e c i s i o n - R e c o r d 299) (C) Mr. 
S m i t h a n d Mr . B u r r , f o r and on b e h a l f o f Rocky M o u n t a i n , had n o t 
a g r e e d u p o n a n y s p e c i f i c p a r a m e t e r s f o r t h e s e l l i n g o f t h e 
c o m p a n y o r a n y s p e c i f i c p a r a m e t e r s f o r a d d i t i o n a l i n f u s i o n of 
c a p i t a l i n t o t h e c o m p a n y . F o r t h e c o u r t t o e s t a b l i s h s u c h 
p a r a m e t e r s w o u l d b e h i g h l y s p e c u l a t i v e and i t wou ld b e e v e n m o r e 
s p e c u l a t i v e on t h e p a r t o f t h e c o u r t t o d e t e r m i n e t h a t Mr. S m i t h 
c o u l d h a v e p e r f o r m e d , g i v e n t h e c h a n c e h e b e l i e v e [ s i c ] he was 
p r e v e n t e d by B u r r f rom h a v i n g . (See F i n d i n g of F a c t No. 28 of 
t h e t r i a l c o u r t ' s Memorandum D e c i s i o n - R e c o r d 298) 
9 . By o p i n i o n f i l e d F e b r u a r y 8 , 1 9 8 9 , t h e c o u r t o f a p p e a l s 
r e v e r s e d t h e t r i a l c o u r t r u l i n g t h a t Mr . S m i t h was e n t i t l e d t o 
t h e 1 1 , 4 4 5 s h a r e s . 
ARGUMENT 
THE COURT OF APPEALS ORDER REVERSING THE 
TRIAL COURT AND AWARDING RICHARD SMITH AN 
ADDITIONAL 1 1 , 4 4 5 SHARES OF STOCK I S NOT 
SUPPORTED BY CURRENT UTAH LAW. 
POINT I 
THE STANDARD OF REVIEW 
W i t h r e s p e c t t o t h e s t a n d a r d of r e v i e w on a p p e a l , t h e r e i s 
v i r t u a l l y u n l i m i t e d c a s e l a w t o t h e e f f e c t t h a t i t i s t h e 
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p r o v i n c e of t h e t r i a l c o u r t to d e t e r m i n e the f a c t s and , on 
a p p e a l , t h e power of an a p p e l l a t e c o u r t i s l i m i t e d t o 
a s c e r t a i n i n g whether t h e f i n d i n g s of f a c t a r e s u p p o r t e d by 
s u b s t a n t i a l ev idence . In t h a t vein the Utah Supreme Court has 
concluded: " I t needs no c i t a t i o n of a u t h o r i t i e s t h a t i f t h e r e i s 
s u b s t a n t i a l evidence to support the judgment of the cour t below, 
we a f f i rm . " Leon Glaz ier and Sons, I n c . v . Larsen , 26 Utah 2d 
429, 491 P.2d 226, 227 (1971). S i m i l a r l y , the Utah Supreme Court 
has conc luded : "In reviewing the f ind ings and judgment of the 
t r i a l c o u r t , a f t e r t r i a l on the m e r i t s , t h i s cou r t must view the 
evidence in the l i g h t most favorable to the p r e v a i l i n g p a r t y , and 
the judgment w i l l be a f f i rmed where t he f i n d i n g s of f a c t a r e 
s u b s t a n t i a t e d by t h e e v i d e n c e . " Sharpe v . American Medical 
Systems, I n c . , 671 P.2d 185, 187 (Utah 1983) . 
Having the foregoing in mind, i t i s the r e s p o n s i b i l i t y of 
t h e c o u r t of a p p e a l s , u n d e r s t a n d i n g t h a t Rocky M o u n t a i n 
H e l i c o p t e r s , I n c . p r eva i l ed on the i s sue of the r e t u r n of 11,445 
sha res of s t ock , to view the evidence in the l i g h t most favorable 
to Rocky Mountain H e l i c o p t e r s , I n c . , and to a s c e r t a i n whether the 
f i nd ings of f ac t a re s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . The 
c o u r t of a p p e a l s shou ld no te Mr. Smith did not cha l l enge the 
t r i a l s c o u r t ' s f i nd ings of f a c t on a p p e a l . He simply quest ioned 
the c o n s i s t e n c y of the c o u r t ' s conc lus ion t h a t Rocky Mountain was 
e n t i t l e d to the 11,445 sha res of stock when i t had concluded t h a t 
the c o n s u l t i n g agreement was wrongfully t e r m i n a t e d . 
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POINT I I 
THE TRIAL COURT DID NOT FIND A BREACH OF THE 
CONSULTING AGREEMENT AS I T RELATED TO MR. 
SMITH'S OPPORTUNITY TO FIND A BUYER DURING 
THE ONE-YEAR P E R I O D . AS A RESULT H I S 
REQUIRED PERFORMANCE SHOULD NOT BE EXCUSED. 
I n r e v e r s i n g t h e t r i a ] c o u r t , t h e c o u r t of a p p e a l s r e l i e s 
u p o n F l e m i n g v . F l e m i n g - F e l t Company , 7 U t a h 2d 2 9 3 , 323 P . 2 d 
7 1 2 , 716 ( 1 9 5 8 ) , f o r t h e p r o p o s i t i o n t h a t a s u b s t a n t i a l b r e a c h b y 
o n e p a r t y , w h i c h p r e v e n t s t h e o t h e r p a r t y f r o m p e r f o r m i n g , 
e x c u s e s t h e o t h e r p a r t y f rom f u r t h e r p e r f o r m a n c e and a l l o w s h im 
t o r e c o v e r d a m a g e s f o r t h e b r e a c h . R e l i a n c e upon t h e F l e m i n g 
d e c i s i o n , w h i c h r e q u i r e s (1) a s u b s t a n t i a l b r e a c h a n d (2 ) a 
b r e a c h w h i c h p r e v e n t s t h e o t h e r p a r t y f r o m p e r f o r m i n g , t h u s 
e x c u s i n g t h e o t h e r p a r t y f rom f u r t h e r p e r f o r m a n c e , i s f l a w e d in 
two r e s p e c t s . 
F i r s t , c o n t r a r y t o t h e t r i a l c o u r t ' s f i n d i n g in F l e m i n g , i n 
t h i s a c t i o n t h e t r i a l c o u r t d i d n o t f i n d t h a t t h e c o n s u l t i n g 
a g r e e m e n t was b r e a c h e d a s i t r e l a t e d t o Mr . S m i t h ' s a b i l i t y t o 
s a t i s f y t h e c o n d i t i o n t h a t wou ld p e r m i t r e t u r n o f t h e s t o c k t o 
h i m . R a t h e r , t h e t r i a l c o u r t f o u n d o n l y t h a t t h e c o n s u l t i n g 
a g r e e m e n t had b e e n w r o n g f u l l y t e r m i n a t e d a s i t r e l a t e d t o t h e 
g a s o l i n e and i n s u r a n c e b e n e f i t s t o b e p r o v i d e d b y Rock M o u n t a i n 
H e l i c o p t e r s , I n c . 
T h e n o t i o n t h a t a c o n t r a c t may b e b r e a c h e d i n p a r t i s 
c e r t a i n l y n o t n e w . "A b r e a c h o f c o n t r a c t may b e l a r g e o r s m a l l , 
t o t a l o r p a r t i a l . " 4 C o r b i n on C o n t r a c t s S e c t i o n 9 4 5 , a t 808 
( 1 9 5 1 ) . " . . . [ A ] t o t a l b r e a c h i s t h e n o n p e r f o r m a n c e of e v e r y t h i n g 
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u n d e r t a k e n in t h e c o n t r a c t , a n d . . . a p a r t i a l b r e a c h i s t he 
nonperformance of something l e s s than the whole ." 4 Corbin on 
C o n t r a c t s , Sect ion 946, a t 809 (1951). "A p a r t i a l breach by one 
p a r t y . . . d o e s not j u s t i f y the o ther p a r t y ' s subsequent f a i l u r e to 
perform." Id . a t 811. If the t r i a l cour t found the consu l t i ng 
a g r e e m e n t was n o t b r e a c h e d a s i t r e l a t e d t o Mr. S m i t h ' s 
o p p o r t u n i t y to find a buyer for Rocky Mountain H e l i c o p t e r s , I n c . , 
t he re i s no b a s i s , under the Fleming r a t i o n a l e , for excusing Mr. 
Smi th ' s f a i l u r e to perform in t h a t r ega rd . 
Second, the Fleming d e c i s i o n makes i t c l e a r t h a t i f t h e r e i s 
a b r e a c h by a p a r t y , t h a t breach must prevent the o ther pa r ty 
from performing in order to j u s t i f y excusing the o ther pa r ty from 
f u r t h e r p e r f o r m a n c e . In F l e m i n g , t h e t r i a l c o u r t so found 
concluding t h a t a l though " p l a i n t i f f [Fleming] kept or offered to 
k e e p a n d t o p e r f o r m a l l o f t h e p r o v i s i o n s of s a i d 
a g r e e m e n t . . . d e f e n d a n t s refused to permit p l a i n t i f f to c a r r y out 
h i s d u t i e s . . . . " Fleming a t 716. In t h i s a c t i o n , the t r i a l cour t 
made no such f i n d i n g . 
At page 6 of i t s O p i n i o n , the cou r t of appea ls concludes 
t h a t "by wrongful ly t e r m i n a t i n g t h e c o n t r a c t , Rocky Mountain 
s t r i p p e d Smith of h i s a u t h o r i t y t o b a r g a i n on b e h a l f of the 
company and to f ind a buyer for the company." I n t e r e s t i n g l y , two 
p a g e s e a r l i e r , t h e c o u r t of a p p e a l s acknowledges Mr. Burr 
" t e s t i f i e d t h a t in t e rmina t ing the c o n s u l t i n g agreement, he was 
not t e rmina t ing Smi th ' s a b i l i t y to s e l l the company and tha t he 
to ld Smith he was free to cont inue to t r y to s e l l the company. 
7 
In c o n t r a s t , Smith " s t a t e d t h a t he did not make fu r the r e f f o r t s 
to s e l l t he company because he had no a u t h o r i t y to a c t on behal f 
of the company, be l i eved t h a t Rocky Mountain would not compensate 
him even if he were s u c c e s s f u l , and could not a f f o r d to spend 
time on a p r o j e c t t h a t had no p o s s i b i l i t y of r emunera t ion . " The 
foregoing c o n f l i c t in tes t imony was c l e a r l y reso lved by the t r i a l 
c o u r t ' s 29th Finding of Fact where, again c o n t r a r y to the t r i a l 
c o u r t ' s f i n d i n g in Flem i n g , t h e t r i a l c o u r t c o n c l u d e d Rocky 
Mountain did not p revent Smi th ' s performance. (Record 299) 
The f a c t t h a t Mr. Smith t e s t i f i e d he no l o n g e r had t h e 
a u t h o r i t y to n e g o t i a t e on behalf of Rocky Mountain, and if he had 
cont inued to search for a buyer , he would have had no gua ran t ee 
t h a t he would be compensated ( tes t imony t h a t was c l e a r l y d i sputed 
by Mr. B u r r ) , shou ld not even be c o n s i d e r e d by t h e c o u r t of 
a p p e a l s s i n c e the t r i a l cou r t found t h a t he was not prevented 
from f i n d i n g a buyer fo r t h e company. The e v i d e n c e must be 
reviewed in the l i g h t most f avorab le to the p r e v a i l i n g p a r t y . In 
t h a t l i g h t , the evidence i s very c l e a r t h a t in t e r m i n a t i n g t h e 
c o n s u l t i n g a g r e e m e n t , Mr. Burr d id no t t e r m i n a t e Mr. Smi th ' s 
a b i l i t y to s e l l the company and Mr. Smith was f ree to cont inue to 
t r y to s e l l the company. 
Reviewing the ev idence in the l i g h t most favorab le to Rocky 
Mountain H e l i c o p t e r s , I nc . and g i v i n g d e f e r e n c e , as a p p r o p r i a t e , 
to t he t r i a l c o u r t ' s f i n d i n g s of f a c t , t h e o n l y a p p r o p r i a t e 
conc lus ion i s t h a t the c o n s u l t i n g agreement was not breached as 
i t r e l a t e d to Mr. Smi th ' s o p p o r t u n i t y to find a buyer for Rocky 
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M o u n t a i n H e l i c o p t e r s and Mr. S m i t h was n o t p r e v e n t e d f rom f i n d i n g 
a b u y e r f o r R o c k y M o u n t a i n H e l i c o p t e r s . I f t h e r e w e r e n o 
s u b s t a n t i a l b r e a c h and no p r e v e n t i o n of Mr. S m i t h ' s p e r f o r m a n c e , 
h i s p e r f o r m a n c e c a n n o t b e e x c u s e d u n d e r t h e s t a n d a r d s e t f o r t h in 
F l e m i n g . 
POINT I I I 
EVEN ASSUMING A SUBSTANTIAL BREACH BY ROCKY 
MOUNTAIN HELICOPTERS, I N C . WHICH PREVENTED 
MR. SMITH'S PERFORMANCE UNDER THE CONTRACT, 
THE 1 1 , 4 4 5 SHARES OF STOCK ARE NOT WITHIN THE 
APPROPRIATE MEASURE OF DAMAGES. 
R e l y i n g u p o n Young E l e c . S i g n C o . v . U n i t e d S t a n d a r d West 
I n c . , 7 5 5 P . 2 d 1 6 2 , 1 6 4 ( U t a h 1 9 8 8 ) , t h e c o u r t o f a p p e a l s 
d e s c r i b e s t h e m e a s u r e o f d a m a g e s a s " t h e a m o u n t n e c e s s a r y t o 
p l a c e t h e n o n - b r e a c h i n g p a r t y i n a s good a p o s i t i o n a s i f t h e 
c o n t r a c t had b e e n p e r f o r m e d . " " . . . [ T ] h e a im in v i e w i s t o p u t 
t h e i n j u r e d p a r t y i n a s good a p o s i t i o n a s he wou ld h a v e had i f 
p e r f o r m a n c e h a d b e e n r e n d e r e d a s p r o m i s e d . " 5 C o r b i n on 
C o n t r a c t s S e c t i o n 992 a t 5 (1964) . 
What was t h e p e r f o r m a n c e p r o m i s e d by t h e p a r t i e s u n d e r t h e 
c o n s u l t i n g a g r e e m e n t ? As s u m m a r i z e d b y M r . S m i t h i n t h e 
m e m o r a n d u m t o M r . B u r r , M r . S m i t h ' s o b l i g a t i o n s u n d e r t h e 
c o n s u l t i n g a g r e e m e n t w e r e t o " a c t a s an a g e n t o f t h e company in 
i t s e f f o r t s t o r a i s e e q u i t y c a p i t a l a n d , a s n e e d e d , . . . 
f u n c t i o n a s a f i n a n c i a l and c o r p o r a t e p l a n n i n g a d v i s o r t o you and 
t o t h e c o m p a n y i n w h a t e v e r a r e a s you m i g h t s e e f i t . " As n o t e d by 
t h e c o u r t o f a p p e a l s ( O p i n i o n p a g e 5 ) e v e n t h e f o r e g o i n g 
p e r f o r m a n c e was l i m i t e d by S m i t h ' s a v a i l a b i l i t y t o so a c t . I f 
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Mr, S m i t h had been a v a i l a b l e to pe r fo rm and h a d , in f a c t f 
performed for a per iod of one year would he have been e n t i t l e d to 
t h e s t o c k he ld in escrow? If Mr. Smith had found a buyer for 
Rocky Mountain H e l i c o p t e r s dur ing the one-year p e r i o d would he 
have been e n t i t l e d to the s tock held in escrow? The answer to 
both q u e s t i o n s i s no. 
The c o n d i t i o n precedent to Mr. Smi th ' s r i g h t to ob ta in the 
s t o c k , a s o u t l i n e d in b o t h t h e c o n s u l t i n g and t h e e s c r o w 
a g r e e m e n t s , was s imply , " i f the company i s sold or t h e r e i s a 
p u b l i c or p r i v a t e s a l e of e q u i t y for t he company wi th in a y e a r , 
or if t h e r e are any n e g o t i a t i o n s for such a s a l e of e q u i t y a t the 
end of the year which s u b s e q u e n t l y r e s u l t in t h e s a l e of t h e 
company o r e q u i t y t h e r e o f , t h e s t o c k w i l l be r e t u r n e d [ to 
S m i t h ] . " I t i s c l e a r t h e p a r t i e s c o u l d have per formed a l l 
p r o m i s e s made u n d e r t h e c o n s u l t i n g ag reement w i t h o u t eve r 
s a t i s f y i n g the c o n d i t i o n t h a t would j u s t i f y Mr. Smi th ' s r i g h t to 
t h e s t o c k . T h e r e was no p r o m i s e t o s e l l Rocky Mountain 
H e l i c o p t e r s , I n c . , m e r e l y a p romise to a t t e m p t to s e l l Rocky 
Mountain H e l i c o p t e r s , I n c . Fu l l performance on the p a r t of Mr. 
Smith merely meant he would, if a v a i l a b l e , " a c t as an agent of 
t h e company in i t s e f f o r t s to r a i s e e q u i t y c a p i t a l . " The 
a p p r o p r i a t e measure of damages i s t h a t to which Mr. Smith was 
e n t i t l e d for " a c t i n g ( i f a v a i l a b l e to so ac t ) as an agent of the 
company in i t s e f f o r t s to r a i s e e q u i t y c a p i t a l . " The shares of 
s tock do not f i t wi th in t h a t measure . The a p p r o p r i a t e measure i s 
p r e c i s e l y t h a t awarded by the t r i a l cou r t s ince f u l l performance 
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did not require Smith to work, nor did it require the sale of or 
infusion of capital into Rocky Mountain Helicopters, Inc. 
Perhaps an even more appropriate measure of damages is that 
outlined in Section 348(3) of the Restatement (Second) of 
Contracts (1981). "If a breach is of a promise conditioned on a 
fortuitous event and it is uncertain whether the event would have 
occurred had there been no breach, the injured party may recover 
damages based on the value of the conditional right at the time 
of breach." Note the restatement does not indicate the measure 
of damages, at the time of the breach, is the potential value of 
the conditional right at the time of breach. Under the 
restatement formula the accurate measure of damages is that 
amount that a willing buyer would pay to a willing seller for 
11,445 shares of stock in Rocky Mountain Helicopters, Inc., 
knowing that if in the following ten-month period Rocky Mountain 
Helicopters were not sold, nor were it to engage in a public or 
private offering of its stock, the buyer would no longer have any 
interest in that stock. That value, if any, while highly 
subjective, is considerably less than an outright award of the 
stock with no restrictions. 
Due to the subjective nature of valuing the stock, the 
question, again assuming arguendo that a breach occurred, becomes 
whether there has been an inadequate award of damages. In that 
regard, the Utah Supreme Court has concluded, "whether there has 
been an inadequate award made is best left to the trial judge to 
determine, and in the absence of an abuse of discretion we should 
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not interfere therewith." Phillips v. Bennett, 21 Utah 2d 1, 439 
P.2d 457, 458 (1968). 
POINT IV 
EVEN ASSUMING A SUBSTANTIAL BREACH BY ROCKY 
MOUNTAIN AND THE PREVENTION OF MR. SMITH'S 
PERFORMANCE A JUDGMENT AWARDING DAMAGES 
INCLUDING THE L I , 4 4 5 SHARES OF STOCK 
CONSTITUTES A JUDGMENT BASED ON MERE 
SPECULATION. 
In r e v e r s i n g t h e t r i a l c o u r t and o r d e r i n g r e t u r n of 11 ,445 
s h a r e s of s t o c k to Mr. S m i t h , t h e c o u r t of a p p e a l s e n g a g e s in t h e 
v e r y s p e c u l a t i o n t h e t r i a l c o u r t c o n s i d e r e d to be u n j u s t i f i a b l e 
u n d e r t h e c i r c u m s t a n c e s . The c o u r t o f a p p e a l s n e c e s s a r i l y 
c o n c l u d e s t h a t n o t o n l y c o u l d Mr. Smith have found a buye r f o r 
Rocky Mountain H e l i c o p t e r s d u r i n g t h e o n e - y e a r p e r i o d , b u t a l s o 
t h a t he would have found a buyer and t h a t buye r would o f f e r t e r m s 
and c o n d i t i o n s a c c e p t a b l e t o Rocky Mountain H e l i c o p t e r s when no 
such t e r m s and c o n d i t i o n s had been o u t l i n e d or even d i s c u s s e d in 
t h e p a s t . The t r i a l c o u r t s p e c i f i c a l l y r e f u s e d to engage in t h a t 
s p e c u l a t i o n f i n d i n g t h a t Mr. S m i t h and Mr. B u r r , f o r and on 
b e h a l f of Rocky M o u n t a i n , " h a d n o t a g r e e d upon any s p e c i f i c 
p a r a m e t e r s f o r t h e s e l l i n g of t h e company o r any s p e c i f i c 
p a r a m e t e r s for a d d i t i o n a l i n f u s i o n of c a p i t a l i n t o t h e company." 
F u r t h e r m o r e , " f o r t h e c o u r t t o e s t a b l i s h such p a r a m e t e r s would be 
h i g h l y s p e c u l a t i v e and i t would be even more s p e c u l a t i v e on t h e 
p a r t of t h e c o u r t t o d e t e r m i n e t h a t [Mr . S m i t h ] c o u l d h a v e 
p e r f o r m e d , g i v e n t h e c h a n c e he b e l i e v e [ s i c ] he was p r e v e n t e d by 
Burr from h a v i n g . " 
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Utah law i s c l e a r t h a t "a judgment cannot be based upon mere 
s p e c u l a t i o n . " Monter v. Kra tzers Spec i a l t y Bread Co. , 29 Utah 2d 
18 , 504 P.2d 40 , 43 ( 1 9 7 2 ) . F u r t h e r m o r e , "damages a r e not 
r e cove rab l e for l o s s beyond an amount t h a t the evidence permi ts 
t o be e s t a b l i s h e d w i th r e a s o n a b l e c e r t a i n t y . " R e s t a t e m e n t 
(Second) of C o n t r a c t s , Sec t ion 352 (1981) . 
I t i s a p p a r e n t t h a t a f t e r c o n s i d e r i n g the ev idence , the 
t r i a l c o u r t concluded t h a t even assuming f u l l performance of the 
c o n t r a c t , Mr. Smith may not have been e n t i t l e d to the s tock and, 
t h u s , the evidence f a i l e d to e s t a b l i s h with r easonab le c e r t a i n t y 
t h a t t h e 11 ,445 s h a r e s of s tock should be included within the 
damages awarded to Mr. Smith. In t h a t r ega rd , the Utah Supreme 
C o u r t h a s c o n c l u d e d : "The t r i a l c o u r t ' s p r o x i m i t y to the 
wi tnesses and i t s o p p o r t u n i t y to hear t h e i r tes t imony and observe 
t h e i r demeanor, p l aces i t in a far more advantaged p o s i t i o n than 
t h i s c o u r t , which must r e l y on an inanimate r e c o r d . " Sh io j i v . 
S h i o j i , 712 P . 2 d 1 9 7 , 201 (Utah 1 9 8 5 ) . As a r e s u l t , t h e 
r e v i e w i n g c o u r t , " w i l l acco rd c o n s i d e r a b l e d e f e r e n c e to the 
judgment of the t r i a l cou r t due to i t s advantaged p o s i t i o n and 
w i l l no t d i s t u r b t h e a c t i o n of t h a t cou r t un less the evidence 
c l e a r l y p repondera tes to the c o n t r a r y , or the t r i a l cou r t abuses 
i t d i s c r e t i o n or m i s a p p l i e s p r i n c i p l e s of law." Openshaw v . 
Openshaw, 639 P.2d 177, 178 (Utah 1981) . 
Although Mr. Smith r a i s e d no cha l l enge with respec*- to the 
s u f f i c i e n c y of the evidence to support t h e c o u r t ' s f i n d i n g s , and 
a l though the cou r t of appea l s g ives no i n d i c a t i o n t h a t the t r i a l 
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c o u r t a b u s e d i t s d i s c r e t i o n , an O r d e r of r e v e r s a l h a s been 
e n t e r e d . 
CONCLUSION 
The F i n d i n g s of F a c t and C o n c l u s i o n s of Law of t h e t r i a l 
c o u r t , which a r e e n t i t l e d t o d e f e r e n c e in t h i s c o u r t and a r e t o 
be r ev iewed in t h e l i g h t most f a v o r a b l e t o t h e p r e v a i l i n g p a r t y , 
a r e c l e a r t h a t t h e b r e a c h of t h e c o n s u l t i n g agreement was no t a 
t o t a l b r e a c h bu t m e r e l y a p a r t i a l b r e a c h . That b r e a c h o c c u r r e d 
w i t h r e s p e c t t o Mr. S m i t h ' s r i g h t t o g a s o l i n e and i n s u r a n c e 
b e n e f i t s o n l y . I f t h e r e w e r e no b r e a c h of t h e c o n s u l t i n g 
ag reemen t a s i t r e l a t e d to Mr. S m i t h ' s o p p o r t u n i t y t o o b t a i n t h e 
r e t u r n of 11 ,445 s h a r e s of s t o c k , t h e r e i s no j u s t i f i c a t i o n fo r 
t h e c o u r t of a p p e a l s ' c o n c l u s i o n t h a t Mr. S m i t h ' s p e r f o r m a n c e 
under t h e c o n s u l t i n g ag reemen t was e x c u s e d . Even assuming t h a t a 
b r e a c h of t h e c o n s u l t i n g ag reemen t d i d o c c u r , w i t h r e s p e c t to Mr. 
S m i t h ' s o p p o r t u n i t y t o o b t a i n t h e r i g h t t o 1 1 , 4 4 5 s h a r e s of 
s t o c k , t h e t r i a l c o u r t c l e a r l y found t h e b r e a c h d i d not p r e v e n t 
Mr. Smith from o b t a i n i n g t h a t r i g h t . Hence , t h e b r e a c h d id no t 
p r e v e n t Mr. S m i t h ' s p e r f o r m a n c e and t h e r e f o r e h i s p e r f o r m a n c e i s 
n o t e x c u s e d . F i n a l l y , a s suming t h a t a b r e a c h o c c u r r e d and t h a t 
t h e b r e a c h p r e v e n t e d Mr. Smith from o b t a i n i n g t h e r i g h t t o 11 ,445 
s h a r e s of s t o c k , t h e measu re of damages fo r t h a t b r e a c h e x c l u d e s 
t h e 11 ,445 s h a r e s of s t o c k due to t h e u n c e r t a i n t y of Mr. S m i t h ' s 
h a v i n g found a buye r o r an i n v e s t o r w i l l i n g t o p u r c h a s e o r i n f u s e 
c a p i t a l i n t o t h e company under t e r m s and c o n d i t i o n s a c c e p t a b l e to 
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the company when those terms and conditions had not been agreed 
upon . 
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